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Itttoii &tat?a (Eourt of Apppala 

FOR THE SECOND CIRCUIT 
Docket No. 74-2003 


In Re 

Fjjui-e Ha din, 

Vontemnor-Appellant. 

^ i m - 

BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Felipe Sadin appeals from the judgment and order of 
(lie United Slates District Court for the Southern District 
of .New dork (Dully, ./.), filed July 17, 1974, committing 
him pursuant .to Title 28, United States Code, Section 1826 
(Recalcitrant *\\ it nesses) for his refusal to auswer ques- 
tions before t*ie August 1973 Special Grand Jury after 
having been granted immunity. On July 17, 1974, the 
Court below ordered Sadin eonfined for the term of the 
Grand Jury, oi. until he should purge himself of his con¬ 
tempt by answering the questions put to him before the 
Grand Jury, hut*in no event was such confinement to exceed 
eighteen months.* 

ft 

On July 19, l!t<4, Sadin s motion for reconsideration 
and reargument *vas denied. Transcript of July 19, 1974 
Hearing (hereinafter “7/19/74 Tr.”), p. 36. Upon Sadin’s 
application for a*stuv of sentence pending appeal, Judge 
Dully released Sadin on his own recognizance during the 
pendency of this appeal. (7/19/74 Tr. 36-37, 44) 





Statement of Facts 


Felipe Hndin was charged in Indictment 74 Ur. 381, filed 
in the Southern District of New York on April 11, 1974, with 
conspiracy and a substantive violation of the Federal Nar¬ 
cotics Laws. Title 31, United States Code, Sections 812, 
841 and 846. Pursuant to Rule 20 of the Federal Rules of 
Criminal Procedure, Sudin pleaded guilty to the indict¬ 
ment in the Northern District of Ohio on June 28, 1074.* 
thereafter, on duly 0, 1074, Sadin pursuant to subpoena 
appeared before a Federal (Irand Jury sitting in the 
Southern District of New York. At that time, Sadin stated 
that lie was represented in the Ohio proceedings bv Robert 
Kaplan. Kstp of Toledo, Ohio and that he had conferred with 
.Mr. Kaplan regarding his appearance lief ore the (Irand Jury. 
7/0/71 Or. J. Tr. SA l-2».** Therafter, Sadin refused to 
answer any ciuestions put to him and stated “I'm going to 
refuse to answer any questions, or all questions.” (7/9/74 
Or. J. Tr. GH-2). 


* On July 31. 1074, Sadin was sentenced by the United States 
District Court for the Northern District of Ohio to a term of 
five years imprisonment pursuant to Title 18, United States 
(ode. Section 4208 (a» (2). Contrary to the statement in Sadin's 
brief on pages 3 and 22, the United States Attorney’s Office 
for the Southern District of New York did nothing whatever 
with respect to the date of Sadin’s sentence in Ohio. The Court 
there originally set down the date of Sadin’s sentence for July 
2*i, 19 ( 4, but at Sadin’s attorney’s request, adjourned the sen¬ 
tence date to July 31, 1974. 

* # The conelusory and cleverly worded affidavit of Robert Z. 
Kaplan, Esq., presented as part of Sadin’s appendix on appeal, 
at no time denies that Sadin had consulted with, and had been 
advised by, Mr. Kaplan in connection with Sadin’s July 9 and 
July 17 appearances. Moreover, neither the existence of Mr. 
Kaplan’s affidavit nor the substance of its contents were ever 
communicated to Judge Duffy. 


I 

■ 
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Felipe Hadin, 


Contemnor- Appellant. 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

I elipe Hadin appeals Irom the judgment and order of 
the United .States District Court for the Southern District 
of New \ork (Duffy, >/.), filed July 17, 1974, committing 
him pursuant to Title 28, United States Code, Section 1826 
(Ret ah itrant Witnesses) for his refusal to answer ques- 
tious before the August 1973 Special Grand Jury after 
having been granted immunity. On July 17 , 197 .^ the 
Court below ordered Hadin confined for the term of the 
Grand Jury, or until he should purge himself of his con¬ 
tempt by answering the questions put to him before the 
Grand Jury, but in no event was such confinement to exceed 
eighteen months. 

On July 19, 1974, Sadin’s motion for reconsideration 
and reargument was denied. Transcript of July 19, 1974 
Hearing (hereinafter “7/19/74 Tr.“), p. 36. Upon Sadin’s 
application for a stay of sentence pending appeal, Judge 
Dully released Hadin on his own recognizance during the 
pendency of this appeal. (7/19/74 Tr. 36-37, 44) 
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Statement of Facts 

Felipe Sadin was charged in Indictment 74 Cr. 381, filed 
in the Southern District of New York on April 11, 1974, with 
conspiracy and a substantive violation of the Federal Nar¬ 
cotics Iaiws. Title 21, United States ('ode, Sections 812, 
S41 and 846. Pursuant to Rule 20 of the Federal Rules of 
Criminal Procedure, Sadin pleaded guilty to the indict¬ 
ment in the Northern District of Ohio on dune 28, 1074.* 
Thereafter, on July 0, 1074, Sadin pursuant to subpoena 
appeared before a Federal Grand Jury sitting in the 
Southern District of New York. At that time, Sadin stated 
that he was represented in the Ohio proceedings by Robert 
Kaplan, Esq. of Toledo, Ohio and that he had conferred with 
.Mr. Ivaplan regarding his appearance before the Grand Jury. 
7/0/74 Or. J. Tr. SA 1-2).** Therafter, Sadin refused to 
answer any questions put to him and stated “Pm going to 
refuse to answer any questions, or all questions.” (7/9/74 
Or. J. Tr. UH-2). 

* On July 31, 1974, Sadin was sentenced by the United States 
District Court for the Northern District of Ohio to a term of 
five years imprisonment pursuant to Title 18, United States 
Code, Section 4208fa)f2>. Contrary to the statement in Sadin’s 
Brief on pages 3 and 22, the United States Attorney’s Office 
for the Southern District of New York did nothing whatever 
with respect to the date of Sadin’s sentence in Ohio. The Court 
there originally set down the date of Sadin’s sentence for July 
26, 1974, but at Sadin’s attorney’s request, adjourned the sen¬ 
tence date to July 31, 1974. 

** The conclusory and cleverly worded affidavit of Robert Z. 
Kaplan, Esq., presented as part of Sadin’s appendix on appeal, 
at no time denies that Sadin had consulted with, and had been 
advised by, Mr. Kaplan in connection with Sadin’s July 9 and 
July 17 appearances. Moreover, neither the existence of Mr. 
Kaplan’s affidavit nor the substance of its contents were ever 
communicated to Judge Duffy. 
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Sailin was then brought before the Part I Judge, the 
Honorable Kobert J. Ward, I'nited States District Judge, 
where lie invoked his Fifth Amendment privilege.* There¬ 
after. Sadias appearance before the Grand Jury was then 
adjourned to July 17, 1!174. 

Kadin appeared on July 17, 1!I74 before the August 1973 
Special Grand Jury pursuant to subpoena. After taking 
the oath Kadin was immediately advised of the nature of 
the investigation and of his rights as follows: 

“Q* Mr. Kadin. my name is Steven Schatten. I 
am an Assistant I’nited States Attorney in the Office 
of Paul J. f’urran, United States Attorney for the 
Southern District of New York. You are appearing 
today before the August 1973 Special Grand Jury, 
which is investigating alleged violations of the Fed- 
eral narcotics statutes, including violations of Title 
-M of the I nited States Code, Sections 810 (sic) 
[M2|, 841 and 846. Do you understand that? A. 
Yes. 

“Q. 1 want to advise you in this connection that 
you have a constitutional right to refuse to answer 

— ;—77 . % 

* Sad in’s Brief, pp. 4-5 conveys the impression that the Assis¬ 
tant United States Attorney had incorrectly advised Judge Ward 
that Sadin had ofTered no reason for his refusal to testify in the 
Grand Jury on July 9, 1974. The relevant portion of the July 
9, 1974 Grand Jury proceeding is as follows: 

“Q. Do you know a man named Hugo Curbello? A. I 
refuse to answer any questions. 

Q- What is the reason that you refuse to answer? 
A. I have no reason but I do not want to answer any 
questions. 

***** 

A. I pleaded guilty and I believe I have the right to refuse. 

***** 

"Q. What is the basis for your refusal? A. 1 don’t 
know nothing, 1 refuse” (7/9/74 Gr.J. Tr. GH-1). 
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any of my questions provided that you have just 
cause to refuse to answer questions. I want to 
further advise you that you have a right to consult 
with an attorney in connection with this Grand Jury 
proceeding and to have that attorney waiting out¬ 
side this Grand Jury room. You understand that? 
A. Yes. 

“Q. I want to further advise you thar, if you do 
not have the funds to retain an attorney, an attorney 
can be appointed to represent you and you would 
not have to answer any questions before that attorney 
is appointed and you consult with him. You under¬ 
stand that? A. Yes. 

“Q. I understand that you have retained a Mr. 
Kaplan in connection with this Grand Jury proceed¬ 
ing, is that correct? A. Yes. 

“Q. And you have consulted with him in connec¬ 
tion with your testimony last week, is that correct? 
A. Yes. 

“(J. And you have consulted with him in connec¬ 
tion with your testimony before this Grand Jury 
today, is that correct? A. Yes.” (7/17/74 Gr. J. 
Tr. 8A-1-SA-2). 

Sad in then furnished his address and admitted that he 
had pleaded guilty in the Northern District of Ohio to vio¬ 
lating the Federal Narcotics Laws in connection with a 
November 7, 11172 transaction. Thereafter, claiming his 
Fifth Amendment privilege, Hadin refused to answer any 
questions put to him by the Assistant United States At¬ 
torney, including questions as to whether he knew five 
named individuals and whether he had ever engaged in 
a narcotics transaction with each of these individuals. 
(7/17/74 Gr. Jr. Tr. SA-JSA-4). He also refused to an¬ 
swer these questions when so directed by the Foreman of 
the Grand Jury. 


i 



A short tini** thereafter, the Honorable Kevin Thomas 
Ibitlv. United States District .Judge, then sitting in Part I, 
granted Sadin immunity pursuant to Title IS, I'nited States 
1 ode, Sections 6002 and 6003 in connection with his Grand 
dury testimony. Sadin was then recalled before the Grand 
dury and the immunity order was read and translated for 
him. Sadin stated that he understood the order. Sadin 
was then advised that if he refused to answer any questions, 
he could be subject to imprisonment pursuant to the civil 
contempt statute. Title 28, United States Code, Section 
1 and subject to criminal prosecution.* He persisted 
in his refusal to answer any question relating to the nar¬ 
cotics investigation then being conducted, including whether 
he knew the five nanus] individuals nnd whether he had 
ever engaged in a narcotics transaction with them. 


Sadin was then brought Indore Judge Dully in Part 1. 
where on the undisputed record it was established that 
Sadin once again had refused to testify. .Judge Dnff.v at 
that time advised Sadin that if he refused to answer ques¬ 
tions before the Grand Jury without good cause he could 
be summarily confined for the life of the Grand Jury until 
!■ ebruary 1973. (7/17/74 Ct. Hearing Tr. EJC-3). Sadin 
i esponded by expressing his refusal to testify. Thereafter, 
in answer to the Court’s questions, Sadin stated that he 
hml conferred with an attorney regarding his appearance 
and that he knew exactly what he was doing. ( 7 / 17/74 
ft. Hearing Tr. EJC-4). Sadin was then ordered confined 
""t'l he should decide to testify or for the life of the August 
!!D3 Special Grand Jury, including extensions, but in no 
event was such confinement to exceed 18 months. Prompt- 


* Sadin’s contention that he was “misinformed” that his 
failure to testify before the Grand Jury could result in criminal 
prosecution is without merit. Title 18, United States Code Sec¬ 
tion 401; Rule 42(b). F.R.Cr.P.; United Staten v. Rexde. 494 
h.2d 644 (2d Cir. 1971); see United States v. Harris 382 US 
162 (1966). ’ 
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ly thereafter, Judge Duffy directed that a Spaniah- 
«P aking attorney Ik* aligned to represent Had in and that 
Hadin be afforded a prompt opportunity to purge hi nine If 
of the contempt. Helena Pichel Holleder, E«q., a Hpaniah- 
Hpeakiug attorney, was promptly unsigned and conferred 
with Hadin on that day.* 

On July 19, 11)74, the Court held a reargument hearing 
at which Hadin, Mrs. Holleder and the Grand Jury reporter 
were in attendance <7/19/74 Ct. Hearing Tr. 11)45). 
Hadin's counsel requested Judge Duffy to reconsider his 
contempt order and the Judge agreed (7/19/74 Tr. 12-13). 
Counsel claimed before Judge Duffy, as she does on appeal, 
that Hadin had not been adequately advised of his right to 
counsel at the prior proceedings. This contention was laid 
to rest at the July 1!) hearing by testimony that Hadin had 
been advised by the Assistant United Htates Attorney con¬ 
cerning his right to the assistance of counsel and right to 
appointed counsel and by Judge Duffy's noting that, at the 
July 17 hearing. Hadin had told him that he had consulted 
an attorney (7/19/74 Tr. 23, 24, 28-21)). Judge Duffy also 
asked counsel whether Hadin had had any just cause for his 
previous refusal to answer questions before the Grand Jurv 

v y 

ami counsel responded that she knew of none (7/1D/7I Tr. 
33). Judge Duffy also asked Hadin whether he was continu¬ 
ing in his refusal to answer the questions put to him before 
the Grand Jury and whether he had any just cause for his re 
fusal. but Hadin refuse*l to respond “by advice of counsel"** 
(7/19/74 Tr. 35). Judge Duffy then repeated his finding 
<»f contempt and order of commitment (7/19/74 Tr. 36). 

* Sadin’s brief at 1 states that there is no dispute that Sadin 
had not been represented by counsel "actually present” during 
the contempt or Grand Jury proceedings. While this claim is 
technically correct, Mr. Sadin's testimony in the Grand Jury and 
his statements before Judge Duffy make it clear that he had con¬ 
ferred with and had been advised by Hubert Z. Kaplan, Esq. of 
Toledo. Ohio, with respect to both of his appearances and that 
he knew and understood the nature of the proceedings. 

** At the outset of the July 19 hearing, the Assistant United 
States Attorney suggested to the Court and to defense counsel 
that the Government was prepared to take Sadin before the 
Grand Jury that very afternoon to give him an opportunity to 
purge himself of contempt (Tr. 16). 









7 


ARGUMENT 
POINT I 

Sadin was not deprived of liberty without due 
process of law. 

A. Sadin was not denied his right to assistance of 
counsel. 

Sadin claim* that In* was deprived ol' his right to coun¬ 
sel in the (fraud .Jury and at subsequent stages of the pro¬ 
ceedings. It seems clear, however, that proper attention 
was paid to his right to counsel by both .Judge Duffy and 
the Assistant United States Attorney on July 17 and that 
even assuming uryuendo that there may have been a defect 
in the July 17 proceedings, any such defect was clearly 
cured when Judge Duffy reconsidered the contempt issue 
two days later, with Sadin and his appointed attorney both 
in attendance. 

It is clear that there is a right to counsel at a civil con¬ 
tempt proceeding. The Ninth Circuit has flatly held that 
an indigent witness is entitled to appointed counsel at such 
a proceeding, while at the same time conceding the absence 
of any authority for the proposition. Cnited Staten v. Sun 
hi any Kaiiy, 468 F.2d 1368 (Oth Cir. 1972). In this Court, 
t'nited Staten v. Handler, 476 F.2d 70!> (2d Cir. 1672), 
while distinguishing Sun Kuny Kany on its facts, agrees 
with its holding. See also In re Kihjo, 484 F.2d 1215, 1221 
l Jth Cir. 1973). Cf. Aryerninyer v. Hamlin. 107 I'.S. 25 
(1972). 

However, this case is entirely different on its facts from 
Sun A nay hany. There a request for appointed counsel 
by an indigent was refused by the District Court. Here 
Sadin had retained his own counsel with whom he had con- 
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Nulled prior to his Grand Jury appearances and whom he 
could have reached on the telephone had he wished. Cf. 
United States v. Manullo, 481) F.2d 217, 223 (2d Cir. 1973). 
On July 17 Judge Duffy brought the matter of representa¬ 
tion up with Kudin before holding him in contempt, ami 
Kudin told him that he had consulted a lawyer in connec¬ 
tion with his Grand Jury appearance and that he knew 
exactly what he was doing. Moreover, prior to <|uestioning 
Kudin before tin Grand Jury that day, the Assistant United 
Ktates Attorney had exhaustively advised him of his right 
to the assistance of counsel and his right to appointed 
counsel if indigent. No request was made by Kudin at any 
time either before the Grand Jury or Indore Judge Duffy 
for an opportunity to consult his attorney or to have him 
present. And, while Judge Duffy did appoint counsel to 
represent Kadin after holding him in contempt, it is bv no 
means clear that this was necessary, since Kadin was al¬ 
ready represented by counsel,* was apparently not indigent, 
ami never requested the services of appointed counsel. I)e 
La Fe v. United Staten, 413 F.2d 543, 544 (5th Cir. 1969). 
Indeed, it is clear that Judge Duffy “. . . conscientiotislv 
sought to strike a balance between the court’s interest in 
commanding respect for the judicial process and the wit¬ 
ness's right to procedural due process.” United Staten v. 
Warm, 482 F.2d 1196, 1200 (2d Cir. 1973). In Marra, a 
criminal contempt proceeding, this Court held that reversal 
was warranted because the District Court’s had proceeded 
summarily under Rule 42(a) of the Federal Rules of Crim- 

* Sadin makes much of the fact that his Ohio attorney was 
not in New York and offers an affidavit, already discussed, from 
that attorney saying he only “represented” him in the criminal 
proceedings in Ohio and not before the Grand Jury in the South¬ 
ern District of New York. It seems clear that he had, however, 
permitted Sadin to consult him about his Grand Jury appearances 
here, and it seems doubtful, if the affidavit accurately states the 
facts, that a defense attorney should consult or counsel a prospec¬ 
tive Grand Jury witness but not “represent” him. 
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imil I romlure. The ( ourt s favorable remark wax prompted 
l»y the fact that Judge .Motley, who held the reeuleitrant 
witness in summary criminal contempt with no lawyer ap¬ 
pearing for him, had given Marra . . the opportunity to 
seek the advice of independent counsel . . id. at 1200, 
w hich Kudin clearly had before his appearance on Julv 17 
and could have had thereafter had he asked for it. Moreover, 
in Mana, the f'ourt suggested that on the facts there the 
trial "idgo should have proceeded under Section 1826 of 
Title 28, just as Judge Duffy did here. Id. at 1202. 

Moreover, it is obvious therefoie that Kadin was not 
prejudiced by any even arguable denial of his right to 
counsel on July 17. In fact, by appointing a Spanish- 
speaking attorney for Kadin, though he had not made even 
(he slightest showing of indigency,* though Kadin had not 
requested counsel and though Kadin had retained his own 
counsel in Ohio,** Judge Duffy afforded Kadin more than 
he was entitled to.*** 


In fact, Sad in haa been employed aa an inspector for ma¬ 
chinery for automobiles (7/19/74 Tr. 38). 

A fundamental distinction between this case and such cases 
as United States v. Sun Hung Kang, 468 F.2d 1368 (9th Cir 
1973) and Argersinger v. Hamlin, 407 U.S. 25 (1971) i 8 that in 
each of those cases the witness or defendant was an indigent 
and in the former, the witness had requested counsel. No such 
showing has been made here. 

*** Sadin’s apparent contention that because Ohio counsel was 
600 miles away he would be unable to consult with such counsel 
overlooks the fact that Sadin had conferred with him in connec¬ 
tion with both Grand Jury appearances. Since Sadin apparently 
had the wherewithal to retain Ohio counsel, and no showing is 
made that he could not easily have arranged to have Ohio counsel 
come to New York or have Ohio counsel find New York counsel, 
it seems apparent that for whatever reason, including a possible 
dilatory motive, Sadin contented himself with proceeding in the 
fashion that he did, having been made fully aware of exactly 
what he was doing (7/17/74 Ct. Hearing Tr. EJC-4). 
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Finally, even assuming arguendo that counsel should 
have been present at the July 17 contempt hearing, re¬ 
versal of the order Mow is only warranted upon a showing 
of prejudice. United Staten v. Handler, supra, 470 F.2d 
at 715 n. 7. The lack of any prejudice whatsoever to Had in 
by reason of the absence of counsel at the July 17 hearing 
is clearly established by the proceedings on July 10, which 
amounted to a consideration de novo by Judge Duffy of 
the contempt, with Hadin present and assisted by counsel. 
At that time Judge Duffy asked whether Hadin had any 
“just cause’’ in refusing to answer and whether he was 
prepared to purge himself, the only two questions of any 
importance in making a contempt finding under Hection 
ISO!. Hadin's counsel acknowledged that there was no just 
cause, and she refused to let Hadin state whether he would 
purge himself. Accordingly, the Court adhered to its order 
of contempt. Had counsel l*een present at tin* July 17 
hearing, it is inconceivable that the result would have been 
different. 

B. Sadin was afforded adequate notice of the 
Grand Jury proceedings and of the con¬ 
tempt hearing. 

At the outset Hadin makes the contrived and confusing 
argument that, because his native tongue is Spanish, he 
was not notified of the nature of the July 17 Grand Jury 
proceeding because he was served with a subpoena written 
in English. In the light of Hadin’s st eiuents in the 
Grand Jury on July 9 and July 17 that lie had conferred 
with Ohio counsel about l»oth appearances and his state¬ 
ment before Judge Duffy to the same effect and that he 
knew exactly what he was doing, it strains credulity to 
argue, as Hadin does, that he did not know the nature of 
the Grand Jury proceeding. Moreover, as the transcripts 
of each of his Grand Jury appearances attest, Hadin was 
furnished with lattice advising him of the nature of the 
Grand Jury investigation being conducted. Moreover, the 
adequacy and sufficiency of the notice is confirmed bv the 




fuct that Hadiu travelled from Ohio on two occasions to 
arrive at the appointed time and plate in rcspouac to the 
Oraud Jury Hiih|x>enafi. 

Budiu’s citation of United, Mates v. Harris, 334 F.3d 
4»i0 (3d Cir. I9G4), rer'd on other grounds, 383 U.8. 103 
(19G5) (a criminal contempt case) actually cuts againat 
hia poaition. in Harris, the notice of the nature of the 
Urand Jury inveatigation then being conducted waa fur- 
niahetl to defendant by a aubpoeua anti by the Govern¬ 
ment counsel. 334 F.2d at 403 403. In affirming the con¬ 
tempt conviction, this Court upheld the propriety of such 
notice. The notice of the Grand Jury proceedings furnished 
here waa equally, if not more, adequate, since Sadin also 
hud received oral notification in Njxinish through the inter¬ 
preter at hia July 9 appearance more than one week before 
and had conferred with hia retained counsel. 

Sad in a statement that ‘‘at uo time waa the purpoae or 
content of the Immunity Order explained to him” (Sadin 
Mr. p. 14) is hard to fathom. Promptly after the order had 
l>eeu signed by Judge Duffy and l»efore Sadin was further 
questioned, the immunity order was read verbatim in the 
Grand Jury and translated for Sadin by the interpreter. 
Sadin was then asked whether he understood the order 
and res|K>nded that he did. 7/17/74 Gr.J. Tr. EJC-1. 
Thereafter Sadin was advised that his continued invocation 
of the Fifth Amendment privilege would not constitute 
just cause for his failure to testify, since an order of im¬ 
munity with respect to his testimony had been obtained 
(7/17/74 Gr. J. Tr. EJC-3.)* 

* Sadin’s attorney’s reference to Sadin’s response to an ex¬ 
planation of Title 28. United States Code. Section 1826 is taken 
out of context. It omits to mention that both the Assistant 
United States Attorney and the Court explained the scope and 
ambit of Section 1826 and Sadin indicated that he understood 
its meaning. 
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t>u<Jin further duiiiiK that he should have been served 
with an order to show cause containing specifications upon 
which the contempt was based, prior to being held in con¬ 
tempt. Precisely the same contention was rejected by this 
Court in Lnitcd Statin v. Handler, napru, 47(* F.2d at 712- 
t Id l-.d I ii, lJiJ), Net* also / uitetl Staten y. Hurra, nnpra, 
482 F.2d at 1202. in Handler, the Court held that the 
civil contempt procedure did not require that the witness 
receive formal notice in view of the summary nature of 
the procedure, provided that the witness has actual knowl¬ 
edge of the specific acts for which he was exposing himself 
to contempt and that lie is aware of the confinement terms 
under Section 1820. The hearing before Judge Duffv 
on July 17, 1074 makes clear that Kadin was advised as to 
the questions put to him in which he refused to answer. 

I he Government advised that it was proceeding under 
Section 182(1, and the Court advised Kadin that his refusal 
to answer the questions put to him could result in his 
incarceration for a period for the term of the Grand Jury 
until February 197.">. Kadin advised the Court that he 
would continue to refuse to answer the questions put to 
him in the Grand Jury. Kadin also stated that lie had 
discussed his appearance with any attorney nnd that he 
knew exactly what he was doing. Moreover, and certainly 
dispositive, it is obvious that when. Judge Duffy recon¬ 
sidered flic matter on Juh 1ft, Kadin and his counsel were 
both fully aware of the basis for the claim of contempt 
and the judicial action prepared to lie taken. 

Kadin, I’rief erroneously states (at pp.14-15): 

“When [Kadin] appeared before Judge Dulfy, the 
questions were not read to the Court, the Court did 
not put them to him and lie was never sent back to the 
Grand Jury to answer them; and no inquiry was 
made to him as to his reason for refusing to answer. 
They form no part of the record of the contempt 





proceedings. He did not refuse to answer them in 
the presence of the Court, and it is questionable 
whether this constitutes contempt.” 

The Assistant Coiled States Attorney presenting the 
matter to Judge DulTy began by advising the Court of the 
questions put to Kadin in the Grand Jury (7/17/74 Ct. 
Hearing Tr. EJC-2). The Grand Jury’s foreman acknowl¬ 
edged the accuracy of the rendition (7/17/74 Ct. Hearing 
Tr. KJC-3). Judge IJuffy then asked: 

“Mr. Snditi, certain questions were asked of you 
this morning. Do you still refuse to answer those 
questions to the Grand Jury? 

“Witness [through Interpreter] : Yes.” 

Judge Duffy went on to advise Sadiu: 

“Mr. Kadin, I want you to understand if you con¬ 
tinue to refuse to answer the questions, you can be 
placed in custody until February 1975 [the remainder 
of the term of the August 1973 Special Grand Jury]. 
Cnder the circumstances, do you still wish to refuse 
to answer the questions? 

“Witness [through Interpreter]: Yes.” (7/17/74 
Ct. Hearing Tr. EJC-3-EJC-4. J 

Moreover, after holding Kadin in contempt, the Court 
ordered that a Kpanishs|>euking attorney be appointed and 
that Kadin lie given the opportunity to return to purge 
himself promptly of the contempt. The Court’s Order and 
Judgment recited Kadin's right to purge himself of the 
contempt. (7/17/74 Ct. Hearing Tr. EJC-5-KJC-t> i. On July 
19, 1974, the Government brought Kadin over to the Court¬ 
house and was prepared to afford him the opportunity of 
appearing again before the Grand Jury and testifying 
(7/19/14 Tr. Hi, 17, 40) but Kadin, although then repre¬ 
sented by counsel, declined the opportunity (7/19/74 Tr. 
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17). Moreover, on July 1!), Sadin continued bin refusal to 
answer the questions put to him. (7/19/74 Tr. 33-35) and 
could not and did not furnish the Court with any reason 
whatsoever that justified his refusal to respond to the ques¬ 
tions in the Grand Jury. (7/19/74 Tr. 33-35). 

POINT II 

Sadin's guilty plea did not absolve him of the 
duty to furnish testimony in the Grand Jury with 
respect to a narcotics investigation, after he had 
been afforded use immunity pursuant to Title 18, 
United States Code, Sections 6002-6003. 

Sudin argues that because he has pleaded guilty to In¬ 
dictment 74 Cr. 381, charging him with having engaged in 
a cocaine conspiracy and with having distributed 130 grams 
of cocaine on November 7, 1972, he was free to disregard the 
order of immunity and free to refuse to testify in the Grand 
Jury with respect to his narcotics dealings with his co- 
defendant Hugo Curbello and with four other named in¬ 
dividuals.* 

However, United Staten v. Wilson , 488 F.2d 1231 (2d 
Cir. 1973). eert. granted, 42 U.H.L.W. 3625 (May 13, 1974) 
expressly holds that a defendant who has pleaded guilty to 
a criminal charge can be granted immunity pursuant to 
Title 18, I'nited States Code, Sections 6002-6003 and com¬ 
pelled to testify prior to sentence.** Actually, Sadin’s 

* The Grand Jury was seeking to ascertain from Sadin not 
only who were the "other persons unknown” in the November 
7, 1972 transaction but also what other narcotics transactions 
Sadin had undertaken with Curbello and with other named indi¬ 
viduals about whom he was questioned. 

** There is no basis in the record—or anywhere else —for 
the suggestion in Sadin’s Rrief at p. 22 that had Sadin testified 
in the Grand Jury, transcripts of his testimony would have been 
furnished to the District Court in Ohio in connection with Sadin’s 
sentence. Cf. United States V. Wilson, supra. 
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K'lilty pl^a, if anything, make* it more appropriate that he 
Ik* summoned to the Orund Jury, since there are cane* 
holding or *ugge*ting that a plea of guilty waive* the 
privilege against Keif-incrimination.* Bee United States 
v. Sanchez, 459 F.2d 100, 103 (2d Cir.), cert, denied, 409 
I .S. 864 ( 1972); United Staten v. Gernie, 232 F.2d 664, 670 
(2d Cir.), cert, denied, 356 U.S. 968 (195S); United States 
v. Gloria, 494 F.2d 477, 480 (5th Cir. 1974) ; United States 
v. hmrdy, 486 F.2d 1042 (5th Cir. 1973); but cf., United 
States v. Wilson, supra, 488 F.2d at 1233 n. 3. See also 
I ailed States v. Domenech, 476 F.2d 1229, 1231 (2d Cir 
19*J). In any event *ince Sadin had been afforded “u*e” 
immunity pursuant to Title 18, United States Code, Sec¬ 
tions 6002 6003, his right to assert a Fifth Amendment 
privilege no longer existed. Kastigar v. United States 406 
U.S. 441 (1972). 


Sadin'* refusal to testify and the resulting contempt 
dearly did not involve a double jeopardy situation for two 
reasons. The gist of the contempt based on Sadin’* refusal 
to testify was entirely different from the November 7, 1972 
narcotics transaction to which Sadin had previously pleaded 
guilty. United States V. McCall, 489 F.2d 359, 362 (2d Cir 
19,3). Moreover, the contempt procedure provided bv Title 
28. United States Code, Section 1826, is civil and remedial 
and not penal in nature, Shillitani v. United Slates. 384 
I .S. 364. 369-371 (1966), and, therefore, would not call 


* The decision to have Sadin go before the Grand Jury and 
afford him a grant of use immunity, after his guilty plea not 
only was proper as a matter of law, but also was appropriate in 
the pu ’ic interest insofar as the social cost involved in permit¬ 
ting a narcotics offender to go unpunished was eliminated, and 
the thorny legal issues that could have been caused by putting 
Sadin into the Grand Jury prior to a possible plea were thereby 
avoided. See Kastigar v. United States, 406 U.S. 441 (1972). 
Compare Note, Standards for Exclusion in Immunity Cases after 
Kastigar and Zicarelli, 82 Yale L. J. 171, 180-182 (1972). 
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into play the Double Jeopardy Clause.* See United 
States v. Maria, supra, 482 F.2d at 1202. 

CONCLUSION 

The order and judgment of civil contempt should 
be affirmed. 

lies pee tfully submitted, 

Paul J. Cueuan, 

( niled States Attorney for the 
Southern District of Netc York, 
Attorney for the United States 
of America. 

Steven A. Schatten, 

John I). Gobdan III, 

Assistant United States Attorneys, 

Of Counsel. 


* Sadin’s reliance on In re Verirker, 416 F.2d 214 (2d Cir 
1H71) and United States v. Dinsio, 368 F.2d 1392 (9th Cir 
1972) is misplaced. As United States V. Handler, supra 476 
' <! a! (14 (2d Cir. 1973) pointed out. the immunity in Verirker 
had been granted under a more restrictive statute, Title 18, 
United States Code, Section 2514. Moreover, since Sadin has 
never challenged the propriety of questions put to him. there was 
no need for the Government to prove legitimacy or materiality 
Lmted States V. Handler, supra, though both are readily apparent. 
Similarly, Dinsio is readily distinguishable because Sadin com¬ 
pletely and utterly failed to make any showing of “just cause.” 
United States v. Handler, supra. 
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